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PUNISHING WITH JUSTICE 
Trials are for the guilty 


The rule of law as we know it today has many safeguards, jury trials, 
presumption of innocence, and in most of the English speaking nations, 
the adversarial system of justice—that is, a prosecutor battles the 
defense attorney in open court, and, mostly, the jury decides “guilty” 
or “not guilty.” Ideally, these verdicts are the result of the jury 
“weighing the evidence.” The inquisitorial system continues in most 
countries of the West, in which the judge and prosecutor prepare the 
case and, as is sometimes argued in its favor, they work to ensure that 
“no innocent person is brought to trial.” Regardless of the complicated 
and convoluted systems that follow the ““rule of law” both systems 
have one very important goal: to return a conviction that makes 
punishment possible; that is, legally justified, even morally defensible. 
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194. THE JUSTICE OF PUNISHMENT 


Bloody Justice 
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Graphic 129. Justice not yet enlightened. Honoré Daumier. Lithographie 
parue dans Le Charivari du 22 Septembre 1869.. 
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In this Daumier illustration, Justice withstands the withering gaze of 
the secular Voltaire, intellectual leader of the enlightenment, defender 
of liberty, and supreme critic of violent capital punishments. The fact 
was, in the enlightenment (generally 18" century Europe) the leap 
from the finding of guilt, to deciding on the punishment was 
considerable. As Voltaire showed, there was plenty of injustice in the 
so-called justice system, and seemed as though having a “tule of law” 
provided the necessary excuse for inflicting cruel punishments on the 


guilty. 
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Punished by Arrest 





Graphic 130. Punishment before law. Protesters against 
GMO and GE are arrested. 
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The presumption of guilt hides in every corner of the criminal justice 
system, including in the “rule of law.” We know (experts insist) that in 
order for a punishment to be a punishment a rule has to be broken 
which shows that the rule breaker deserves to be punished; the experts 
call this “retribution” or “just deserts.” The trouble with the criminal 
justice system is that it has become very complicated, understandably 
if it must prove guilt beyond reasonable doubt (the rule of law again). 
The “rule of law” promotes a fiction that the offender is punished only 
after he has been found guilty. But this is nowhere near the truth. 
Police must presume guilt of an offender or they could not otherwise 
arrest that person, could they? Thus, the guilt imputed on the offender 
by the police officer justifies the punishment (that is, the arrest), as in 
the case above. Arrests are humiliating and often physically violent, even 
life threatening (remember the choke hold). Surely this is punishment 
justified by the presumption of guilt. 
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The Wise Judge 






Graphic 131. Wisdom rules. Illustration from 
La Plat de Beurre (ca. 1905). 


Judicial Discretion 


Graphic 132. What is the punishment? Illustration from 
La Plat de Beurre (ca. 1905). 
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This 19th century cartoon from the French magazine La Plat de Beurre 
vilified judges and the criminal justice system generally. Here, the 
judge dressed in the robes of a judge (those robes in the style of a 
priest, and that in turn in the style of an ancient Roman magistrate). The 
judge pored over his books. But what sentence would result? And how 
would it be reached? How to decide on a just punishment? 


Judges insist that each case is unique and there are many factors to 
consider in sentencing. Research shows that they use at most just two 
factors: seriousness of the offense and criminal record. 
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Plea Bargaining 





Graphic 133. Searching for the rule of law. Illustration from 
La Plat de Beurre (ca. 1905). 


Cop the Plea! 
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Graphic 134. The lawyer is your friend. Illustration from 
La Plat de Beurre (ca. 1905). 
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Prosecution and defense lawyers argue over numbers—that is, how many 
days, months, years in prison, the only available punishment for serious 
crimes —to reach an agreement which, if accepted by the judge (often 
agreed upon ahead of time) determines the fate of the offender. 


The fact is, in most cases, the crime for which the offender is punished 
is not the one he actually committed. It is the one he admitted to, or his 
lawyer bargained for. It is an impossibility for the judge to ensure that the 
punishment fits the actual crime committed. 
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Snakes (Chutes) and Ladders 











Graphic 135. A simplified example of the Pennsylvania sentencing guidelines 
grid. 


In an attempt to reign in the unbridled discretion of judges—the object 
of Voltaire’s criticisms during the enlightenment—the American 
system of justice (AKA rule of law) has established what could only be 
described as an obsessive-compulsive approach to matching punish- 
ments to crimes that replaces the judge’s claim that “each case is 
unique.” The permutations are endless, and all this not considering the 
fact that the crime for which the offender is sentenced may not in 
actual fact be the crime he actually committed, but the one he pleaded 
guilty to. 
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GOD IS BACK 


Punishing without punishment 


Those of us who are “innocent” nevertheless experience punishment or 
the threat of it, every day, whether vicariously or personally. Driving 
past a motorist who has been stopped by a traffic cop is a stern 
reminder. “There but for the grace of God go I...” 


Are the convicted really all that more guilty than are we? 
Who among us is not guilty? 


Our biblical ancestors lived out their lives under the all-seeing eye 
of God. Punishment was inescapable. Today surveillance cameras are 
the eyes of God. It is not Big Brother that we must fear, but a God that 
has reinvented itself. And under the guise of social media, this God 
entices the confessional victims of crimes and offensive acts into the 
limelight of social media where the #MeToo villains are exposed to 
mass condemnation and merciless punishment A plague is upon us. 
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PUNISHING WITHOUT PUNISHMENT 


Burden of the Cross 





Graphic 136. We are all guilty of something. 
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Who among us is innocent? 
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Let Desert Mount 











Guilt is never to be doubted. It weighs heavily on every Western mind 
and body. After all, we have all killed something, haven’t we? (Flies, 
mosquitos, ants, think about it). In this simple drawing, hiding the 
complicated truth, guilt brays for its desert. And the pathetic rider is 
led to his own slaughter (by a donkey no less). 
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Double Threat 
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Graphic 138. Punishment is everywhere. 


Photographs by author, 2020 
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Graphic 139. Be Warned! 
Photographs by author, 2020. 
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God is with You 





Graphic 140. Punishment is inevitable. 
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Graphic 141. Big brother 
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Graphic 142. 
“We know what you’re thinking.”. 
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So what year is it? 1984? Seems awfully like it. And the cameras above 
are only the ones that are visible. What about all the cameras in clocks 
and many other devices, and surveillance algorithms that are hidden in 
computers, phones, your Internet browser, social media, your tele- 
vision (remember Big Brother)? As the signs below conclusively 
demonstrate, is it possible to do something wrong and not get caught 
anymore? Is there to be no freedom to break the law and not get pun- 
ished by someone or thing? Is punishment inevitable? 
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Who are the Criminals? 





Graphic 143. Offenders, volunteers or workers? 
(123RF Stock Photo). 


Odor of a Parking Ticket 
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Graphic 144. “T refuse to be punished!” 
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Community service is a popular punishment for less serious offenses, 
or, more (or less) precisely, offenders. The trouble is that often one 
cannot distinguish the innocent from the guilty. In fact, are there not 
murderers among us, as the great hunter of Nazis, Simon Weisenthal 
spent much of his life proving? 


The pain of a parking ticket. We know that many people do not pay 
their parking fines. So, is this a real punishment? Worse, isn’t this 
unfair to those who do pay up? Clearly, every punishment gives off an 
odor of injustice! 
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Imprisoned Community? 
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Graphic 146. Another gated community? 
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Supposedly, prisons should be places that deny freedom and only that. 
Only those reserved for “white collar criminals” seem to be like this, or 
at least minimum security prisons. But how to tell the difference? 
Which of the above pictures is a prison and which a gated community? 
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Punitive Equality 





Graphic 147. An enormous parking fine. 


In Finland the speeding fine is calculated in proportion to the driver’s 
income. In this case the fine came to over 54,000 Euros. Is this (equal) 
justice? 
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Restorative Justice 





Graphic 148. Punishment erased? Adapted from a drawing by 
Max Ernst, "Une semaine de bonté, ou Les sept éléments capitaux," 1934, 
National Gallery of Art Library, Washington, David K. E. Bruce Fund 


The powerful message of Christianity was to “love thine enemy.” The 
modern movement of “restorative justice” to replace criminal punish- 
ment seeks to bring offender and victim together, help them re-live the 
past, forgive, shake hands and forget. Given the history of punishment 
we have seen in this book, what hope is there? 


